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 1.  TIME:  9:00   CASE#: MSC17-01084 
CASE NAME: NATSU CORP VS PENN-STAR 
HEARING ON MOTION TO/FOR LEAVE TO FILE 2ND AMENDED COMPLAINT 
FILED BY NATSU CORPORATION 
* TENTATIVE RULING: * 
 

 Plaintiffs’ Motion for leave to file a Second Amended Complaint is granted.  Plaintiffs 

may file a Second Amended Complaint in the form attached as Exhibit B to the Declaration of S. 

Lynn Appleton filed December 18, 2020. 

 

Defendants offer four arguments why the motion should be denied:  (1) the new factual 

and legal theories fail because they are all based on defendant Global’s post-litigation activity, 

which is privileged: (2) plaintiffs delayed unreasonably in moving to amend; (3) permitting the 

amendment will prejudice defendants; and (4) each new claim fails to state a cause of action.  

None of these arguments is persuasive. 

 

Not all post-lawsuit activity by an insurer is privileged.  (See White v. Western Title Ins. 

Co. (1985 ) 40 Cal.3d 870, 885-886 (holding that an insurer’s duty to act in good faith continues 

even after it is sued by its insured), superseded by statute on another point, as stated in Lee v. 

Fidelity National Title Ins. Co. (2010) 188 Cal.App.4th 583, 596.)  Even if some of it is, it is 

plaintiffs’ choice to risk losing parts of the amendment on a special motion to strike and paying 

substantial attorney’s fees.  The court should not jump ahead and decide an anti-SLAPP motion 

as to allegations that are not even before it yet. 

 

The amendment here is more delayed than in some reported cases and less so than in 

others.  The delay is not significant enough to warrant denial of the motion.   

  

Defendants have failed to establish prejudice as that term is used under CCP § 473.  

Defendants cite four cases on prejudice.  However, in three out of the four cases (Solit, 

Atkinson, and Kittredge) the court found no prejudice and either supported or mandated granting 

leave to amend, and in the fourth (Vogel), the plaintiff sought leave to amend on the day of trial.  

Whenever a plaintiff amends to add new legal or factual theories, his case will of course take 

longer and be more costly to resolve.  If that amounted to prejudice, motions to amend would 

mostly be denied, when in fact they are mostly granted.  None of the work that defendants have 

done on their current motion for summary judgment has been lost or will have to be repeated.  

Defendants will simply have to refile the same motion, adding to it any additional material 

necessary to defeat the new claims. 

 

Lastly, defendants’ own cases state that the court should not generally deny a motion to 

amend because it may later sustain a demurrer to the new causes of action.  Rather, it should 

permit the amendment and rule on the validity of the causes of action on a subsequent 

demurrer.  (See Atkinson v. Elk Corp. (2003) 109 Cal.App.4th 739, 760; Kittredge Sports Co. v. 

Superior Court (1989) 213 Cal. App. 3d 1045, 1048.)  
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 2.  TIME:  9:00   CASE#: MSC18-00094 
CASE NAME: LOGAN VS STEADFAST HILLTOP 
HEARING ON MOTION TO/FOR RECONSIDERATION OF DEFTS MTN FOR 
SUMMARY JUDGMENT FILED BY DARRELL LOGAN 
* TENTATIVE RULING: * 
 

Appearances by Zoom required. 

Plaintiff Darrell Logan’s motion for reconsideration is denied.  

Plaintiff’s motion appears to request reconsideration of the Court’s granting of 

Defendant’s motion for summary judgment, but it also requests re-adjudication of damages. 

Since the Court has granted Defendant’s motion to summary judgement, the Court cannot 

consider a request for adjudication or re-adjudication of damages. The Court can consider a 

motion for reconsideration of its ruling under Code of Civil Procedure section 1008.  

A motion for reconsideration under section 1008 must be filed within 10 days “after 

service upon the party of written notice of entry of the order.” (Code of Civil Procedure section 

1008(a).) Here that means that Plaintiff was required to file his motion for reconsideration within 

10 days of being served with a written notice of entry of the order granting summary judgment. 

The order granting summary judgment was mailed to the parties by the court clerk on November 

13, 2020. Plaintiff filed this motion on December 2, 2020. Defendants filed a notice of entry of 

order on December 3, 2020.  

A court clerk’s mailing of a court order has been found to be “written notice of entry of 

the order” in other statutory schemes. (See, Schmidt v. Superior Court (1989) 207 Cal.App.3d 

56, 60 [finding the court clerk’s mailing of a minute order constituted “written notice of entry of 

the order” under Code of Civil Procedure section 437c(m)(1)].) The Court finds that the same 

logic should apply here. Plaintiff received written notice of entry of the order granting summary 

judgment when he received a copy of the order mailed by the court clerk. Thus, the Court finds 

that Plaintiff’s motion was not filed within the 10 day time limit (including adding 5 days for 

service by mail).  

Even if the motion were timely filed, there are substantive problems with the motion. 

“Section 1008, subdivision (a) requires that a motion for reconsideration be based on new or 

different facts, circumstances, or law. A party seeking reconsideration also must provide a 

satisfactory explanation for the failure to produce the evidence at an earlier time. [Citation.]”  

(New York Times Co. v. Superior Court (2005) 135 Cal.App.4th 206, 212.) “The burden 

under section 1008 is comparable to that of a party seeking a new trial on the ground of newly 

discovered evidence: the information must be such that the moving party could not, with 

reasonable diligence, have discovered or produced it at the trial. [Citation.]”  (New York Times 

Co. v. Superior Court (2005) 135 Cal.App.4th 206, 212-213.)  
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Here, most of Plaintiff’s motion papers include the same facts and legal arguments that 

he presented in opposition to Defendants’ motion for summary judgment. It appears that Plaintiff 

may have included some new exhibits and some new points about the evidence Defendants 

submitted in support of its motion for summary judgment. There is no showing, however, that 

any of these items could not have been included with Plaintiff’s opposition to the motion for 

summary judgment. Therefore, in addition to being untimely, Plaintiff’s motion for 

reconsideration is denied on the merits.   

  

 3.  TIME:  9:00   CASE#: MSC18-01193 
CASE NAME: WATERS VS SPALASSO, ET AL. 
HEARING ON MOTION TO/FOR AN ORDER REQUIRING PLTF WATERS PHYSICAL 
EXAMINATIO FILED BY SUPERIOR CONTRACTING CORPORATION, ENTITY 
* TENTATIVE RULING: * 
 
 There is no trial date in this case and there is no reason to require that the medical exam take 
place during the height of the COVID pandemic given Plaintiff’s safety concerns. The exam shall 
be continued until a mutually agreeable date in August of 2021. Presumably, any COVID related 
health risks will be reduced greatly by that time and the parties will be able to agree on the 
protocols for the examination.   
 

  

 4.  TIME:  9:00   CASE#: MSC19-00853 
CASE NAME: URIAS VS MCE CORPORATION 
HEARING ON MOTION TO/FOR COMPEL PLTFS AUTH FOR RELEASE OF 
MEDICAL RECORDS FILED BY MCE CORPORATION 
* TENTATIVE RULING: * 
 
 Granted in part. Plaintiff has clearly placed his mental health at issue in this case by claiming 
to have received mental health treatment for depression caused by Defendant’s actions. 
Therefore the Court orders that he execute the necessary authorization to allow production of 
any and all mental health records reflecting treatment from January 1, 2013 to the present. 
Plaintiff is not claiming any physical injury in this case so Defendant’s request for additional non-
mental health medical records is denied.   
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 5.  TIME:  9:00   CASE#: MSC19-02494 
CASE NAME: AZZOPARDI VS DEUTSCHE BANK 
HEARING ON MOTION TO/FOR JUDGMENT ON THE PLEADINGS FILED BY 
TOBIAS KAHAN, LLC 
* TENTATIVE RULING: * 
 
Before the Court is a motion for judgment on the pleadings (“MJOP)”) filed by Tobias Kahan, 
LLC (“Tobias Kahan” or “Defendant”). The MJOP relates to the Second Amended Complaint 
(“SAC”) filed by Plaintiff Saviour Azzopardi (“Plaintiff” or “Azzopardi”). The SAC alleges cause of 
action for (1) wrongful foreclosure; (2) declaratory relief; (3) cancellation of instruments; and (4) 
to set aside trustee’s sale. Defendant Tobias Kahan brings this MJOP to the remaining causes 
of action to set aside trustee’s sale and for declaratory relief, having previously demurred 
successfully to Plaintiff’s cause of action for wrongful foreclosure. 

For the following reasons the Defendant’s MJOP is granted, without leave to amend. 

Request for Judicial Notice 

Defendant’s unopposed Request for Judicial Notice is granted. (Evid. Code §§ 452, 453.) 

Standard 

The standard for granting a motion for judgment on the pleadings is essentially the same as that 
applicable to a general demurrer. (Burnett v. Chimney Sweep (2004) 123 Cal.App.4th 1057, 
1064.) As a consequence, it may be granted if, from the pleadings, together with matters that 
may be judicially noticed, it appears that a party is entitled to judgment as a matter of law. (Code 
Civ. Proc. § 438 (d); Saltarelli & Steponovich v. Douglas (1995) 40 Cal.App.4th 1, 5; Weil & 
Brown, Civ. Pro. Before Trial (The Rutter Group 2010) p. 7:292.) As such, a motion for judgment 
on the pleadings involves the same type of procedures that apply to a general demurrer. 
(Richardson-Tunnell v. School Ins. Program for Employees (2007) 157 Cal.App.4th 1056, 1061; 
Burnett v. Chimney Sweep (2004) 123 Cal.App.4th 1057, 1064.) In considering a motion for 
judgment on the pleadings, courts consider whether the factual allegations, assumed true, are 
sufficient to constitute a cause of action. (Fire Ins. Exchange v. Sup. Ct. (2004) 116 Cal.App.4th 
446, 452-453.) Also, like a demurrer, a motion for judgment on the pleadings does not lie as to 
only part of a cause of action. (Fire Ins. Exch. v. Sup. Ct. (2004) 116 Cal.App.4th 446, 452; Weil 
& Brown, Cal. Practice Guide: Civ. Pro. Before Trial (The Rutter Group 2008) p. 7:295.) 

Factual and Procedural Background 

This is an unlawful foreclosure action. Plaintiff alleges that he is the owner of real property 
located at 4451 Driftwood Court, Discovery Bay, CA 94505 (the “Property”). (SAC at ¶ 1.) On or 
about March 26, 2007, Plaintiff obtained a $948,000 mortgage loan from American Home 
Mortgage Acceptance, Inc. (“AHM Acceptance”) secured by the Property. (Id. at ¶ 10.) 

On or about August 5, 2008, MERS substituted AHMSI Default Services, Inc. as Trustee under 
the Deed of Trust. (SAC at ¶ 12.) Plaintiff alleges that this Substitution of Trustee is void. (Id. at 
¶ 13.) 

On or about August 27, 2008, MERS executed an Assignment of the Deed of Trust to American 
Home Mortgage Servicing, Inc. (SAC at ¶ 14.) Plaintiff alleges that upon executing this 
assignment, “the Loan was taken out of the MERS system and database and MERS ceased to 
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be the beneficiary or the nominee beneficiary of the DOT upon execution” of this assignment. 
(Id.) 

MERS executed another assignment of the Deed of Trust to Deutsche Bank on or about April 
12, 2012. (SAC at ¶ 15.) Plaintiff alleges that this 2012 assignment is void because “Deutsche 
never acquired a beneficial interest in the DOT.” (Id. at ¶ 16.) 

On or about May 11, 2012, AHM Servicing, as attorney in fact for Deutsche, executed a 
Substitution of Trustee naming Power Default Services (“PDS”) as the Trustee of the Deed of 
Trust. (SAC at ¶ 19.) Plaintiff alleges that this assignment was void as well. (Id. at ¶ 20.) On May 
13, 2014, PDS recorded a Notice of Default and Election to Sell Under Deed of Trust. (Id. at 
¶ 21.) 

On September 13, 2019, PHH Mortgage Corporation as servicer for Deutsche Bank executed a 
Substitution of Trustee naming Western Progressive as the new Trustee. (SAC at ¶ 22.) On 
September 18, 2019 Western Progressive executed a Notice of Trustee’s Sale with a sale date 
of November 19, 2019. (Id. at ¶ 23.) The Property was sold on November 19, 2019 to Tobias 
Kahan, LLC. (Id. at ¶ 25.) 

Defendant Tobias Kahan previously demurred to Plaintiff’s wrongful foreclosure cause of action, 
which was sustained without leave to amend on July 2, 2020. Defendant Deutsche Bank 
National Trust’s Demurrer to the SAC was sustained without leave to amend on October 8, 
2020. This MJOP followed. 

Analysis 

Set Aside Trustee’s Sale 

Generally, “[a] full tender must be made to set aside a foreclosure sale.” (Stebley v. Litton Loan 
Servicing, LLP (2011) 202 Cal. App. 4th 522, 526.) 

Plaintiff has not alleged tender or adequately alleged that he is exempt from the tender 
requirement. There are four exceptions to the tender requirement in the nonjudicial foreclosure 
context: First, if the borrower’s action attacks the validity of the underlying debt, a tender is not 
required since it would constitute an affirmation of the debt. Second, a tender will not be 
required when the person who seeks to set aside the trustee’s sale has a counterclaim or set-off 
against the beneficiary. Third, a tender may not be required where it would be inequitable to 
impose such a condition on the party challenging the sale. Fourth, no tender will be required 
when the trustor is not required to rely on equity to attack the deed because the trustee’s deed 
is void on its face. (See Lona v. Citibank, N.A. (2011) 202 Cal.App.4th 89, 112-13.)  

In Opposition, Plaintiff argues that the trustee sale is void and therefore tender is not required. 
However, this Court previously sustained a Deutsche Bank’s demurrer to Plaintiff’s wrongful 
foreclosure cause of action without leave to amend on the grounds that Plaintiff had failed to 
allege a void defect in assignment. There are no allegations in the SAC that would support any 
other exceptions. Plaintiff has failed to allege facts sufficient to state a cause of action to set 
aside trustee’s sale. 

Declaratory Relief 

Declaratory relief is available to “[a]ny person interested under a written instrument . . . who 
desires a declaration of his or her rights or duties with respect to another, or in respect to, in, 
over or upon property . . . in cases of actual controversy relating to the legal rights and duties of 
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the respective parties . . . .” (Code Civ. Proc., § 1060; see Maguire v. Hibernia S. & L. Soc. 
(1944) 23 Cal.2d 719, 728 [“[a] complaint for declaratory relief is legally sufficient if it sets forth 
facts showing the existence of an actual controversy relating to the legal rights and duties of the 
respective parties under a written instrument and requests that these rights and duties be 
adjudged by the court”]; Graham v. Bank of America, N.A. (2014) 226 Cal.App.4th 594, 615.) 

This cause of action is derivative of Plaintiff’s other claims, and as discussed herein, Plaintiff has 
not alleged facts sufficient to state his claim to set aside trustee’s sale. As a consequence, 
Plaintiff has not alleged facts sufficient to state a claim for declaratory relief.  

  

 6.  TIME:  9:00   CASE#: MSC20-00434 
CASE NAME: GOLDEN 1 CREDIT UNION VS. HARR 
HEARING ON MOTION FOR SUMMARY JUDGMENT AND ALT FOR SUMMARY ADJ 
OF ISSUES FILED BY THE GOLDEN 1 CREDIT UNION, A CALIFORNIA COR 
* TENTATIVE RULING: * 
 
The Court has before it an unopposed motion for summary judgment filed by plaintiff The 
Golden 1 Credit Union (“Golden 1”). 

Legal Standard 

Golden 1 contends that there is no defense to this action under CCP section 437c(a)(1). Section 
437c(p)(1) supplies the applicable standard here. It says: 

A plaintiff or cross-complainant has met his or her burden of showing there is no 
defense to a cause of action if that party has proved each element of the cause 
of action entitling the party to judgment on the cause of action. Once the plaintiff 
… has met that burden, the burden shifts to defendant … to show that a triable 
issue of one or more material facts exists as to the cause of action. 

In this case, plaintiff Golden 1 pleads several causes of action that can be summed up as 
alleging that defendant Cornell Harrison defaulted on a retail installment contract related to the 
purchase of a car.  

The Court has reviewed the First Amended Complaint, the declaration of Mariano Velasquez 
(and its attachments), and the MSJ, and finds judgment appropriate here. Golden 1 has met its 
initial burden of proving each element of a breach of contract cause of action: (1) the existence 
of the contract; (2) Golden 1’s performance; (3) Harrison’s breach; and (4) damage to Golden 1 
resulting from Harrison’s breach. (Richman v. Hartley (2014) 224 Cal.App.4th 1182, 1186; CACI 
303.) Because Golden 1 met its initial burden, to avoid summary judgment, Harrison must come 
forward with evidence (and cannot rely solely on his answer or otherwise on the pleadings) to 
demonstrate the existence of a triable issue of material fact. Harrison has failed to adduce any 
evidence to show that a triable issue on any material fact exists. 

Conclusion and Order 

Golden 1 has met its initial burden under section 437c by coming forward with evidence that 
proves each element of the relevant cause of action. Harrison has failed to identify specific 
evidence that would raise a triable issue of material fact on any relevant matter. Summary 
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judgment is appropriate; the MSJ is granted. Golden 1 shall prepare a form of judgment, 
separate from any order on the motion for summary judgment, circulate that judgment for 
approval as to form in the usual way, and subsequently submit the judgment to the Court for 
signature. The Court notes only that Golden 1 must take care that the judgment seeks only an 
appropriate amount; the Court will not award the $58,132.93 sum separately for each cause of 
action, nor will it award duplicate costs or fees. 

  

 7.  TIME:  9:00   CASE#: MSC20-00434 
CASE NAME: GOLDEN 1 CREDIT UNION VS. HARR 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Continued to March 25, 2021 at 8:30 in Dept. 33.  

  

 8.  TIME:  9:00   CASE#: MSC20-00442 
CASE NAME: DENOVA VS. CITY OF MARTINEZ 
HEARING ON MOTION TO/FOR STIRKE FIRST AMENDED COMPLAINT FILED BY 
CITY OF MARTINEZ 
* TENTATIVE RULING: * 
 
 Continued to 4/29/21 at 9:00 per fax request of counsel. 

  

 9.  TIME:  9:00   CASE#: MSC20-00442 
CASE NAME: DENOVA VS. CITY OF MARTINEZ 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of DENOVA HOMES, 
INC. FILED BY CITY OF MARTINEZ 
* TENTATIVE RULING: * 
 
 Continued to 4/29/21 at 9:00 per fax request of counsel. 
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10.  TIME:  9:00   CASE#: MSC20-01268 
CASE NAME: BAO VS. VINAS 
HEARING ON MOTION TO/FOR STRIKE PORTIONS OF PLTF'S FIRST AMENDED 
COMPLAINT FILED BY SUGAR VINAS, REBEKAH VINAS 
* TENTATIVE RULING: * 
 
Defendants bring both a demurrer and motion to strike challenging the operative First Amended 
Complaint (“1AC”). Because the demurrer and the motion to strike are related, the Court 
addresses them together. 

Meet and Confer 

Before the Court deals with the merits of the demurrer and motion to strike, a word about the 
meet and confer process. The Court has reviewed the Melton Declaration. It details a more or 
less successful meet and confer related to the original complaint; that is, Defendants raised 
issues with Bao’s pleading, and after receiving and (presumably) reviewing written support for 
Defendants’ objections, Bao filed the currently operative 1AC.  

Subsequently, Defendants again took issue with the complaint. Apparently, counsel for 
Defendants called counsel for Bao once, leaving a voicemail on December 4, 2020. (Melton 
Dec. ¶ 6.) When Bao’s counsel did not respond, the demurrer and motion to strike followed on 
December 8, 2020.  

First, the Melton Declaration does not indicate any of the substance of the voicemail. Were 
specific purported deficiencies identified? (See CCP § 430.41(a)(1).) Was legal support for 
Defendants’ objections provided? (Id.)  

Second, and perhaps more troubling, a voicemail was left for Bao’s counsel on December 4, 
2020 (the Court notes December 4, 2020 was a Friday), and the demurrer and motion to strike 
were filed December 8, 2020 (a Tuesday). The Court does not know what time of day the 
voicemail was left, or what time of day the demurrer and motion to strike were filed, but this 
timeline potentially left Bao’s counsel very little time to respond (conceivably, only one business 
day). It is arguable—at best—whether the facts laid out in the Melton Declaration constitute 
compliance with the letter of section 430.41. The Court does not consider that those facts 
constitute compliance with the spirit of section 430.41. In this instance, the Court will proceed to 
rule on the demurrer and motion to strike on their merits, without requiring further meet and 
confer, but counsel should be aware that the Court expects counsel to make a meaningful effort 
to meet and confer substantively, and may, in the future, take further steps to ensure it occurs. 

Demurrer 

The demurrer challenges the third cause of action in the 1AC, for battery. It raises two 
arguments. First, it says the battery cause of action fails to allege facts sufficient to state the 
cause of action. (CCP § 430.10(e).) Second, it says the battery cause of action is uncertain. 
(CCP § 430.10(f).) 

Section 430.10(e) 

The elements of a cause of action for civil battery are (i) defendant intentionally did an act which 
resulted in a harmful or offensive contact with the plaintiff’s person; (ii) plaintiff did not consent to 
the contact; and (iii) the contact caused injury to the plaintiff. (Piedra v. Dugan (2004) 123 
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Cal.App.4th 1483, 1495.) 

Here, the demurrer argues that the battery cause of action fails for two reasons.  

Person to Person Contact 

First, the demurrer says that a battery cause of action “fails if there is no person to person 
contact,” and that the 1AC does not allege “any harmful contact by one person to another. 
Plaintiff never alleges either Defendant touched her in any way.” (Demurrer 5:20-24.)  

This argument can be dispensed with easily. There is no requirement that there be “person to 
person” contact, only defendant’s act which resulted in harmful or offensive contact with the 
plaintiff. The Court has been able to locate no case that says that battery requires that the 
defendant must directly, with his or her body, touch plaintiff’s body for the tort of battery.  For 
example, a gunshot can be a civil battery. (Vaughn v. Jonas (1948) 31 Cal.2d 586.) Similarly, 
the Court considers that striking someone with a weapon such as a baseball bat or throwing a 
rock and hitting someone with that rock would be classic examples of battery; neither involves 
“person to person contact.” 

On the ground that the 1AC fails to allege person to person contact, the demurrer is overruled. 

Intent 

Second, the demurrer argues that the 1AC does not allege the requisite intent. 

The requirement that a battery defendant “intend to harm” a battery plaintiff generally may be 
satisfied in one of two ways. If plaintiff establishes that the “very purpose for which [the 
defendant’s] act [was] done” was to harm, regardless of the likelihood of harm, that will suffice. 
(Gomez v. Acquistapace (1996) 50 Cal.App.4th 740, 746.)  

Alternatively, if plaintiff shows the harm is a consequence “substantially certain to result” from 
the type of act intentionally done by the defendant, regardless of defendant’s desire that the 
harm occur, that too will suffice. (Gomez, supra, 50 Cal.App.4th at p. 746; see also Schroeder v. 
Auto Driveaway Co. (1974) 11 Cal.3d 908, 922; People v. Colantuono (1994) 7 Cal.4th 206, 218 
[battery established by evidence defendant “willfully engaged in conduct that would directly, 
naturally, and probably result in injury to another when in fact such injury actually occurred”].) 

Here, the 1AC alleges that the Vinas Defendants intended their dog bite Bao. (1AC ¶¶ 22-23.) 
However, this is a pure conclusion. And while the Court is required, for purposes of ruling on the 
demurrer, to accept as true all material factual allegations, the Court is not required to accept as 
true any legal or factual conclusions pled in the 1AC. (Moore v. Conliffe (1994) 7 Cal.4th 634, 
638.) The facts alleged are that the dog was not on a leash and bit Bao. Leaving one’s dog off 
leash in front of one’s residence is hardly equivalent to a specific intention that the dog bite 
passersby.  

Bao relies on Ashcraft v. King (1991) 228 Cal.App.3d 604 for the proposition that all that need 
be alleged is a willful disregard of Bao’s rights. But Ashcraft is not at all like this case. Ashcraft 
dealt with the concept of conditional consent in the context of a medical procedure. In Ashcraft, 
the plaintiff required surgery, but allegedly indicated to the doctor/surgeon that she wanted only 
“family blood” used for transfusions during and/or after the surgery. (Id. at pp. 608-09.) It was 
undisputed that (i) plaintiff received general, non-family blood during her surgery; and (ii) the 
blood she received was HIV-positive, causing her to contract HIV. (Id.) The Court found that 
because plaintiff adduced evidence that the doctor/defendant was told that her consent to the 
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surgery was conditioned on receiving only “family blood,” the trial court should not have granted 
the doctor/defendant’s motion for nonsuit. (Id. at p. 612.) 

It is true that the Ashcraft Court said “[i]n an action for civil battery the element of intent is 
satisfied if the evidence shows defendant acted with a ‘willfull disregard’ of the plaintiff’s rights.” 
(Id. at p. 613.) But the Court’s comment must be taken in its proper context. The Court made 
this comment specifically related to its discussion of “Intent to Act in Excess of Conditional 
Consent.” (Id.) The Court was not addressing a dog bite case, and did not expound on what 
might constitute “willfull disregard of the plaintiff’s rights” in any context beyond the context it 
had before it—i.e., a medical procedure claimed to be a battery because the procedure violated 
the conditional consent given. Put differently, Ashcraft says only that a doctor who is specifically 
told about a very specific condition of a patient’s consent to surgery—i.e., use only “family 
blood”—and then disregards that condition, can be found to have acted with the intent 
necessary to be held liable for the civil tort of battery, because going beyond the very specific 
consent given is tantamount to willfully disregarding the plaintiff’s rights. 

Here, the 1AC alleges, at bottom, that Defendants left their dog off-leash. The Court does not 
view that conduct in the same light as the conduct in Ashcraft. 

On the ground that the 1AC fails to allege facts that would support the intent element of battery, 
the demurrer is sustained. 

Leave to Amend 

Because this is the first demurrer that has reached the Court, and because the Court believes 
there is a reasonable possibility Bao can in good faith allege additional facts to potentially 
support a battery cause of action, leave to amend is granted. For the sake of clarity, the leave to 
amend the Court is granting here is expansive. Provided it can be done it good faith, Bao may 
amend to add facts related to the intent element of the battery cause of action. Bao also may 
amend in response to the other points raised by the demurrer, if she chooses.  

Bao may file and serve a second amended complaint, if she chooses to do so, on or before 
February 19, 2021. Responsive pleadings will be due thereafter per code. If Bao decides not to 
amend, then Defendants must serve and file their answers to the remainder of the 1AC on or 
before March 5, 2021.   

Because the Court has sustained the demurrer on the ground that the 1AC fails to allege facts 
sufficient to state a battery cause of action, the Court need not, and therefore does not, address 
the remaining contentions raised by the demurrer. 

Motion to Strike 

Because the prayer for punitive damages, as well as the language sought to be stricken (i.e., 
paragraph 23 of the 1AC) were all predicated upon the battery cause of action, and the Court 
has sustained the demurrer to that cause of action, the Court also grants the motion to strike, 
with leave to amend.  
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11.  TIME:  9:00   CASE#: MSC20-01268 
CASE NAME: BAO VS. VINAS 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of BAO FILED BY 
SUGAR VINAS, REBEKAH VINAS 
* TENTATIVE RULING: * 
 
See Line 10. 

  

 


